LN TED STATES
V.
ROCKY CONNER ET AL.
ROCKY CONNER ET AL.
| BLA 96-225, 97-343 Decided July 28, 1997

Appeal froma decision of Admnistrative Law Judge Harvey C Sneit zer
inmning cla mcontest N55018 decl ari ng pl acer mning clai mN MG 46413
nul | and void and appeal froma decision of the Garson Aty DO strict
Gfice, Bureau of Land Managenent, finding the owners of placer mning
claimN M>46413 to be in trespass and ordering themto vacate the claim
site. N61198.

Affirned; decision in mning cla mcontest N 55018 adopt ed.

1 Mning dains: Determnation of Validity--Mning
dains: D scovery: Generally

A di scovery exists only where the evi dence establ i shes
that mneralization is present in sufficient

guantity and quality so as to render its profitable
extraction reasonably likely. Were the land is

w t hdrawn, di scovery nust be shown as of the date of
wthdrawal and at the tine of the hearing to the
hearing. Wiere the evidence fails to establish the
exi stence of a sufficient quantity of adequate quality
mneral i zation, a val uable mneral deposit wthin the
neani ng of the mning | ans has not been shown.

2. BEvi dence: Burden of Proof--Mning Aains: Determnation
of Validity--Mning Qains: DOscovery: General ly

Wien the Governnent contests a mining claimon the
basis of |ack of discovery of a val uabl e mneral
deposit, it has the burden of going forward wth
sufficient evidence to establish a prinma faci e case
as to that charge. A prinma faci e case has been nade
when a Gvernnent mneral examner testifies that he
has examned t he exposed worki ngs on a clai mand has
found the evidence of mneralization insufficient to
support a finding of discovery of a val uabl e mneral
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deposit. The mining claimant has the ultimate burden
of refuting the Gvernnent's case by a preponderance of
t he evi dence.

3. Mning dains: Qontests--Mning dains: Determnation
of Validity

As against the Lhited Sates, a mning cl ai nant
acquires no vested rights by location of a mning
claam BEven though a claimnay be perfected in all
other respects, unless and until a clainant is able
to showthat the claimis supported by a di scovery of
a val uabl e | ocatabl e mneral deposit wthin the
boundaries of the claim no rights are acquired.

APPEARANCES.  Rocky (onner, Carson dty, Nevada, for Appellants; John R
Payne, Esq., Assistant Regional Solicitor, (fice of the Regi onal
Solicitor, US Departnent of the Interior, Sacranento, Galifornia, for the
Bureau of Land Managenent .

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

O February 5, 1996, Administrative Law Judge Harvey C Saeitzer
issued a Decision in mning cla mcontest N 55018 decl aring the Qestinba
No. 1 placer mining claim(N M>46413) to be null and void for lack of a
di scovery of a valuable mneral deposit. The claim whi ch enconpasses
about 40 acres, is situated in the SWaSE/4sec. 14, T. 15N, R 20 E,
Mbunt D abl o Meridian, along the east bank of the Carson R ver adjacent
to Deer Run Road on the outskirts of Garson Aty, Nevada. Appellants
Raynond Q (Rocky) Gonner, Jr., Raynond (Ray) Q Gonner, S ., and
Frances S (onner appeal ed and petitioned for a stay of Judge Snheitzer's
Decision. 1/ That appeal was assigned | BLA Docket No. 96-225. On
April 19, 1996, the Board issued an order denying the petition for stay.

h April 3, 1997, the Garson Aty Dstrict Gfice, Bureau of Land
Managenent (BLMN), issued a Decision finding the Gonners in trespass and
ordering themto cease their residential occupancy, renove their mning
equi prent and i nprovenents fromthe claimsite, and reclai mthe | ands
by June 4, 1997. Therein, BLMcited the unaut hori zed use regul ati on,

43 CF.R § 2920.1-2, which specifies a trespasser's liability for costs
incurred by BLMas a consequence of such trespass. The Gonners appeal ed
and filed a petition for stay. This appeal was assigned | BLA Docket

No. 97-343. By Qder dated June 12, 1997, the Board granted a stay of
BLMs April 3, 1997, Decision, consolidated the two appeal s, and granted
expedi ted consi derati on.

1/ (ontestees Iron Muntain Mning Trust and International Cceanic &
Mning Trust did not appeal Judge Sieitzer's Deci sion.
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h March 12, 1992, BLMi ssued contest conpl aint N-55018, chargi ng t hat
there was no discovery of a valuable mneral deposit withinthe limts of
the Gonners' Qestinba No. 1 placer mning claimand that the cla mhad not
been occupi ed for reasons that were reasonably incident to or necessary for
prospecting, mining, or processing operations under the mning laws. The
Gonners di sputed the conpl aint and a hearing was hel d before Judge Saeitzer
in Mnden, Nevada, on February 23 and 24, 1993. Judge Sneitzer reconvened
the hearing nearly 2-1/2 years later for 3 days, on August 7, 8, and 9,
1995.

In his February 5, 1996, Decision, Judge Sieitzer ruled that BLM had
established a prina facie case of |ack of discovery and that the Gonners
had failed to rebut that case by a preponderance of the evidence. He
declared the claimnull and void for that reason and found it unnecessary
torule on the other charge in the contest conplaint.

Intheir statenent of reasons (SR in | BLA 96-225, the Gonners deny
Departnmental authority to contest mining clains and to w thdraw and
segregate the lands fromnining entry, contending that their constitutional
rights have been violated. The Gonners urge that a val uabl e di scovery was
proved on their claim that the evidence on which the Gvernnent's case is
based is untrustworthy, and that the Judge's conclusions are in error.

Intheir SORin IBLA 97-343, the Qonners contend that BLMs attenpt to
gj ect themfromthe clai mdeprives themof due process rights and chills
their opportunity to exhaust admnistrative renedies. The Gonners repeat
their charges concerning | ack of Departnental jurisdiction and clai mthat
they are unlawful |y bei ng deprived of their property.

The BLMresponds that the Departnent's jurisdiction regarding mning
contests and wthdrawal s is well settled, that there was no evidence to
indicate that a val uabl e di scovery existed on the claim and that the claim
has been properly declared invalid.

V¢ have thoroughly reviewed the record in this case and the argunents
advanced by the Gonners and BLM Judge Saeitzer's Decision set forth a
conpl ete sumnmary of the testinony and other rel evant evidence, as well as
di scussed the applicable law V¢ agree wth Judge Saeitzer's findings and
concl usions and adopt his Decision as our own. A copy of his Decision is
attached. V¢ add only the fol | ow ng.

The Qestinba No. 1 placer mning claimwas originally |ocated by
Ray Q onner, ., and Harold A Chavez on Novenber 22, 1967. Nearly
3 years later, on Gctober 15, 1970, the Departnent segregated 5,900 acres
of public land, including the |and on which this cla mwas | ocated, from
appropriation under the general mning |aws, wth publication of notice in
the Federal Register proposing to classify it for multipl e-use nanagenent
pursuant to Subchapter V of the Act of Septenber 19, 1964, as anended,
43 US C 88 1411-1418 (1964), 35 Fed. Reg. 16188 (Cct. 15, 1970). See
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WIlliamH Nordeen, 129 IBLA 369, 370-71 (1994). This segregation
continued until Deceniber 18, 1970, when the Departnent further segregated
the land frommneral entry wth publication of notice in the Federal
Register classifying it for nultipl e-use nanagenent pursuant to Subchapt er
Vof the 1964 Act. 35 Fed. Reg. 19199 (Dec. 18, 1970). The segregation
was still in effect at the tine of the hearing. See Exs. G4, G5, at 18,
and G6, at 6.

[1] In order to have a valid clai mexcepted fromthe segregati on,
the Gonners had to establish that they had discovered within the limts
of their claima val uable mneral deposit as of Qctober 15, 1970, and at
the tine of the hearing. See Ganeron v. lhited States, 252 U S 450, 456
(1920); Lara v. Secretary of Interior, 820 F. 2d 1535, 1542 (9th dr. 1987);
Lhited Sates v. Miwros, 122 IBLA 297, 301-02 (1992). A "val uabl e mneral
deposit™ is one of such quality and in such quantity as to warrant a person
of ordinary prudence in the further expenditure of his | abor and neans wth
a reasonabl e prospect of success in devel oping a val uabl e mne. Chrisnan
v. Mller, 197 US 313, 322 (1905). Thus, there nust be a reasonabl e
[1kelihood that the comnmercial val ue of the deposit exceeds the costs of
extracting, transporting, processing, and narketing it. lhited Sates v.
Ml enan, 390 US 599, 600, 602-03 (1968); In Re Pacific (oast Ml ybdenum
@., 75 IBLA 16, 29 (1983). For this case, a crucia requirenent is that
the deposit be physical ly exposed as of the date of segregation from
mneral entry. No further exploration to obtai n such an exposure nay be
permtted after that date. ULhited Sates v. Mawros, supra, at 302.

[2] Wen the Governnent contests a mining clai mbecause it is not
supported by the discovery of a val uable mneral deposit, it nust go
forward wth evidence to nake a prina faci e case that no di scovery exists,
wher eupon the clai nant has the ultinate burden of persuasion to establish
by a preponderance of the evidence that a discovery exists as to those
natters placed in issue by the Gvernnent. Lhited Sates v. Springer,

491 F.2d 239, 242 (9th dr. 1974), cert. denied, 419 US 834 (1974);
Lhited Sates v. Hooker, 48 IBLA 22, 26-27 (1980); Lhited Sates v. Tayl or,
19 IBLA 9, 22-23 (1975).

Judge Sweitzer properly found that BLMestablished a prina faci e case
of lack of discovery of a valuable mneral deposit. He then stated that
while Ray Gonner did identify several |ocations fromwhich naterial was
mned in 1968, 1969, and 1970, "the material was commingled in a single
collection pile, naking it inpossible to draw conclusions as to the quality
of the mnerals inany location.” (Decisionat 6.) He found that "it is
not possible to discern the extent or |ocation of any mneral deposit
whi ch purported y was di scovered before w thdrawal of the claimin 1970."
(Decision at 6.) He further found that there was insufficient evidence of
a pre-w thdrawal discovery and that "[b]ased upon this finding al one, the
claimnust be declared invalid.” (Decision at 7.)
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[3] A though the Gonners charge that this Departnent |acks authority
to contest their claim it is well settled that the Departnent is vested
w th such authority.

The determnation of the validity of clains against the public

| ands was entrusted to the General Land-Gfice in 1812 (2 Sat.
716) and transferred to the Departnent of the Interior onits
creation in 1849. 9 Sat. 395. Snce that tine, the Departnent
has been granted pl enary authority over the admnistration of
public lands, including mneral lands; and it has been gi ven
broad authority to issue regul ati ons concerning them

Best v. Hunbbol dt Placer Mning ., 371 US 334, 336 (1963) (footnotes
omtted).

d course, the | and departnent has no power to strike down
any claimarbitrarily, but so long as the legal title renains in
the Governnent it does have power, after proper notice and upon
adequat e hearing, to determne whether the claimis valid and, if
it be found invalid, to declare it null and void.

Caneron v. Lhited Sates, supra, at 460.

This Board has held that, as against the Lhited Sates, a mning
clai mant acquires no vested rights by location of a mning claim Even
though a claimmay be perfected in all other respects, unless and until
aclanant is able to showthat the claimis supported by a discovery of
val uabl e | ocatabl e mineral wthin the boundaries of the claim no rights
are acquired. Llhited Sates v. Knobl ock, 131 IBLA 48, 78 (1994); lhited
Sates v. Mneco, 127 1BLA 181, 191 (1993). In addition, the continui ng
authority of the Departnent to inquire into the validity of clains so
long as legal title renmains in the Departnent has been repeated y
reaffirmed by the courts. See, e.g., Shade v. Andrus, 638 F.2d 122, 124-
25 (9th dr. 1981); ldeal Basic Industries, Inc. v. Mrton, 542 F. 2d 1364,
1367 (9th dr. 1976).

Snmlarly, the authority to wthdraw public |ands for a specific
pur pose, thereby segregating themfromentry under the mining | aw or ot her
laws is also well established. The authority to wthdraw nodify, extend,
or revoke a wthdrawal is specifically del egated to the Secretary and hi s
of ficers by (Qongressional enactnents. Resource Associates of A aska,
114 I BLA 216, 219 (1990).

In this case, the Gnners received the full neasure of due process.
They were notified of the contest and participated at a fact finding
hearing, after which the Admnistrative Law Judge i ssued a deci sion finding
the claiminvalid. That decision, after reviewby this Board, has been
found to be correct. The Gonners have brought up nothing on appeal to
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controvert the findings of fact and concl usi ons of |aw reached by Judge
Sneitzer. The onners' mining claimwas properly declared invalid and an
invalid claimgives the clainant no rights. onsequently, a clainant's
private appropriation of land enbracing an invalid claimis in derogation
of the rights of the public, Caneron v. Lhited Sates, supra, at 460, and
BLMs Decision directing the Gonners to vacate the claimand renove their
i nprovenents is al so correct.

To the extent not addressed herein, the Gonners' other argunents have
been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare affirned. Judge Saeitzer's Decision in nmining clam
contest N-55018 i s adopt ed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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UN TED STATES F AMER CA ) N 55018

(ont est ant : I nvol ving Qrestinba #1 H acer
: Mning daimsituated in the
2 : SWaE/4 Section 14, T. 15 N,
: R 20 E, Munt D ablo Meridian,
ROKY GCONNER RAY Q QONNER : Q nsby Gounty, Nevada

FRANCES S GONNER | RON
MONTAIN M N NG TRUST, AND
| NTERNATI ONAL GCEAN C &

M N NG TRUST

ont est ees

DEQA S AN
Appear ances: John R Payne, Esq., Sacranento, Galifornia, for contestant;

Rocky Gonner, pro se, for contestees Rocky Gonner, Ray Q Gonner, and
FHances S onner;

Bert M CGabot trustee, for contestees Iron Muntain Mning Trust and
Internati onal Gceanic & Mning Trust.

Satenent of the Case

The Bureau of Land Managenent (BLMV), Whited Sates Departnent of the
Interior, filed a conplaint charging (1) that mnera s have not been found
wthinthe limts of the Qestinba #1 placer mning clai min sufficient
guantities and/or qualities to constitute a discovery of a
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val uabl e mneral deposit and (2) that the cla mhas not been occupi ed for
reasons that are reasonably incident to or necessary for prospecting,
mning, or processing operations under the mning | aws. The Conpl ai nt prays
that the cla mbe declared null and voi d.

Hearings in the nmatter were held in Mnden, Nevada, on February 23 and 24,
1993, and in Reno, Nevada on August 7, 8, and 9, 1995. At the hearings,
contestees noved to dismss the natter for lack of jurisdiction and that
notion was denied (Tr. 458-461). The record al so contai ns the depositions
of James J. Hodos and Hlen J. Hodos taken July 7, 1995.

The parties filed post-hearing briefs in support of their respective
positions. Having reviewed and considered all evidence and briefs, and for
the reasons set forth below | nust conclude that the Qestinba #1 pl acer
mning claimis void for failure to discover a val uabl e mneral deposit
and, consequently, | need not decide the issue of whether the clai mhas
been occupi ed for reasons that are reasonably incident to or necessary for
prospecting, mining, or processing operations under the nining | avns.

Satenent of Facts

The Qestinba #1 placer mning cla mwas | ocated by contestee Raynond (Ray)
Q Gonner and M. Harold A Chavez on Novenber 22, 1967. The cont est ees
assert that the clai mcontains val uabl e deposits of gold, silver, titanium
and nonazite (Ex. G6, p. 16).

A though the BLMfile for the clai mshows no change of ownership docunents
(Ex. G6, p. 6), the hearing record shows that in the late 1970's, M.
Chavez transferred his interest inthe claamto M. Gonner (Tr. 11, 30-31).
The record al so indicates that M. Gonner's wfe, Fances S Gonner, and
his son Rocky, acquired an interest inthe claam(Ex. G6, p. 6). Wile the
contestees are in dispute as to whether Iron Mountain Mning Trust and
Internati onal Gceanic & Mning Trust are proper parties (Tr. 22-23, 731-
732), based upon a general warranty deed dated April 27 and recorded April
28, 1993, in the Onsby Gounty Records, whereby the Gonners ostensibly
convey a one-third interest inthe claamto the two trusts, they were nade
parties to the action (Tr. 32-33, 734-736). (ontestee Rocky Gonner has
resided on the clai msince 1988 and has operated a mll on the claim(Tr.
684- 685, 736-743;, BEx. G6, p. 4).

Ray Qonner's significant activities on the cla mdate back to 1960, when he
began construction of a mll which he conpleted in 1963 (Tr. 568-571).
During construction of the mll, he sanpl ed and processed material fromthe
claimthrough his mll equipnent to ensure that it was operational (Tr.
653). For each of those years, he estinmated produci ng an undet er m ned,

mnor anount of ore val ued between $1,000 and $2,00Q but the costs of
extracting and processing this ore were not disclosed (Tr. 654-655). The
anount or val ue of any production in the ensuing years between 1963 and
1968 was not specified (Tr. 655).
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For the years 1968, 1969, and 1970, he estimated his annual excavation of
nmaterial to be 500 tons, 40 to 60 percent of which cane fromvarious
locations on the Oestinba # 1 claamthat were placed in a single
collecting pile (Tr. 637-638, 656-665). Hs operation was seasonal due to
snow and floods (Tr. 592). For the year 1970, he earned gross proceeds of
$2,925.00 and net proceeds of $848.17 frommning nateria on the Oestinba
#1 claimand other clains (Exs. V, W. There is no evidence of the anount
or value of the ore recovered in 1968 or 1969 (see, e.g., Tr. 656). Nor is
there any detail ed evidence of the sanpl e/ excavation net hods, the anount of
naterial taken fromspecific locations, or the anount of ore retrieved from
specific locations..

n Decenber 16, 1970, the Iand upon which the claimis | ocated was
segregated and wthdrann frommneral entry (Ex. G 15). The w thdrawal was
later revoked wth respect to sone of the |ands affected by the Decenber
16, 1970, segregation (Tr. 511). However, that revocation did not affect
the I and upon which the claimis |ocated, which remains wthdraan from
mneral entry (Tr. 512).

Annual production during the years between 1970 and 1976 was appr oxi nat el y
10 percent of the production of 1970 (Tr. 666). The dramatic drop in
production was attributable to two factors: (1) Ray Gonner devoted his
attention to his full-tine job which net his need for a consistent incone,
and (2) his lack of sufficient capital (Tr. 666-667).

For the years 1976 through 1979, M. (onner's testinony of earni ng net
annual proceeds of $2,000 (Tr. 628-629) was contradi cted by docunentation
whi ch he filed wth BLM That docunentation shows that no naterial was
mned in 1976 and that he incurred a | oss frommning operations for each
of the years 1977, 1978, and 1979 (Exs. G17, G18, G 19, G20; Tr. 779-
780) .

After Ray Gonner becane ill in the early 1980's, Rocky Gonner took over the
mning and mlling activities on the clam(Tr. 617, 684). In 1982, he
"rejuvenated the mll" and, fromthat tine until Septenber of 1992, he

nostly mlled | ode naterial fromother clains, as the mlling equi prent was
configured to process prinarily hard rock (Tr. 89-90, 704, 767-768). This
use of the claimwas made pursuant to a Notice filed in 1982, proposing
continuous use of the mlling facility (Tr. 493). After the Notice was
filed, Ron Buder, a BLMgeol ogi st, conducted conpl i ance i nspecti ons each
year to insure that the use of the land confornmed to the proposal in the
Notice (Tr. 492-494).

During a January 28, 1988, conpliance inspection, M. Buder discovered that
Rocky Gonner was residing on the claimin a doubl e-w de nobi | e hone (Tr.
496). M. Buder visited the claimon several occasions thereafter (Tr. 498-
502). He never observed any placer mining or placer processing operations
on the claim(Tr. 503-504). Daniel Jacquet, a BLMgeol ogi st and certified
mneral examner who was al so famliar wth the claimsite, simlarly had
never seen placer processing, mlling, or mning operations on the claim
(Tr. 58; Exs. G1).
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A surface use/validity examnation of the cla mwas conducted by Messrs.
Jacquet and Buder in the spring of 1991 (Ex. G6, pp. 4, 15-16; Tr. 35,
37). Their observations are detailed in a Mneral Report (Ex. G6).

Ray and Rocky Gonner were present at the surface use/validity examnation
and stated that gold, silver, titanium and nonazite were present as very
fine-grained detrital particles in the black sand portion of the fluvial
sands and gravel s on the clam(Ex. G6, p. 16). Ray Gonner allowed his
son, Rocky, to designate the areas to be sanpl ed and did not nention the
areas which he mned during the 1960's and 1970's (Tr. 680). Initially, on
February 20, 1991, Rocky identified three | ocati ons on the clai mwhi ch best
represented the pl acer deposit (Ex. G6, p. 16). The Gonners intended to
excavate these sites in preparation for the BLMsanpling of the claim
contenpl ated to occur at the end of April 1991 (1d.).

Qn April 30, 1991, the BLMsanpling occurred (1d.). BLMenlisted the

assi stance of Hlen and JimHodos of Oh- S ream Resource Managers, Inc., to
sanpl e and to performanal ytical work (1d.). Rocky Gonner requested t hat
BLMsanpl e two of the three sanple sites previously identified (1d.). These
sites were identified as sanple sites (R -1 and (RL-2, and four sanpl es
were taken fromeach site (1d.). Qher sites proved unsuitable for sanpling
due to the thickness of the overburden (Id.). The unsuitabl e sites had been
excavat ed by the Gonners to a depth of approximately 15 feet, but they did
not encounter the netal bearing sands and gravels (1d.). As Rocky Qonner
conceded, he was unable, at that tine, to obtain the necessary equi pnent to
di g deeper to the depths that he wanted sanpl ed (Tr. 705).

Bventual |y, he did dig a shaft to those depths and produced 4 ounces of
gold from50 tons of naterial taken fromthe shaft (Tr. 742-743; Ex. G3.
He al so renoved 250 tons of material fromone sanpl e | ocati on near where
BLM had sanpl ed but |ying underneath the level of material exposed for BLM
Fromthis material he produced 10.5 ounces of gold (Tr. 738-739, 742; EXs.
I, FF). Prior to his excavation of these naterials in 1993 and 1994, he
was not aware of the existence of the richer ore |ocated at those sanpl e
locations (Tr. 765) and neither area had been exposed and accessi bl e for
BLMto sanple at the tine of the surface/validity examnation (Tr. 736-
744) .

He asserted that these excavations in 1993 and 1994 constituted pl acing the
placer clains "into production.”™ (Tr. 706, 729) He indicated that he did
sone sanpling on the Oestinba #1 clai mand ot her placer clains during the
1980's, but woul d not characterize this activity as "full production.™ (Tr.
768)

After the BLM sanpl es were processed, the assay results indicated that gold
and silver are present on the claimin trace quantities "close to crustal
abundance” and that titaniumand nonazite are present in | ow concentrations
and are of a type whi ch cannot be econonmical |y concentrated (Ex. G6, p.
22). For instance, the estimated val ue of the gold present ranged from
$0.00 per cubic yard of mned naterial to $0.0089 per cubic yard of mned
naterial (l1d.). These values are far |ower than the contestees’ own
estinated operating costs of $2.00
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per cubic yard of mined nateria and the average capital and operating
costs of a snall to noderate size placer mne of $3.25 per cubic yard of
mned materia (1d.).

Based upon his examnation of the claim which included consideration of
the | ocal geology and mining history that does not favor a finding of a
discovery (Tr. 236; EX. G6, pp. 9, 11), M. Jacquet determned that none
of the mnerals identified by the Gonners existed in sufficient quantity or
guality to constitute a discovery of a val uable mneral deposit, either at
the tine of the hearing or at the tine of wthdrawal (Tr. 51, 57, 94-95;
Ex. G6, p. 3). The Hodos agreed that the claimdid not contai n commer ci al
guantities of gold, silver, titanium or nonazite, either individually or
in conbination (Tr. 111, 207, 209-212). M. Jacquet al so noted in the
Mneral Report that only a limted anount of placer nmaterial, which he
estimated at | ess than 1,000 cubic yards, has been mined by the Gonners on
the claam(Ex. G6, p. 14). In M. Jacquet's opinion, a prudent nman woul d
not spend his labor and neans in the hope of devel oping a payi ng mne on
the claim(Tr. 57-58).

O scussi on
.
Vs a prina faci e case establ i shed?

Wien the Governnent contests the validity of a mning claim it bears only
the burden of going forward wth sufficient evidence to establish a prina
facie case. Ohce a prima facie case is presented, the clai nant nust present
evi dence whi ch preponderates sufficiently to overcone the Gvernnent's case
on those issues raised. lhited Sates v. Eva M Pool et al., 78 | BLA 215,
220 (1984).

In this case, a prinma facie case was established that the subject claimis
invalid for failure to discover a val uabl e mineral deposit. The di scovery
of a valuable mneral deposit is a prerequisite to a mning clai mbeing
found valid. 30 US C 8§ 22 et seq.; Lhited Sates v. Burt, 43 I BLA 363,
366 (1979). Wth respect to | and whi ch has been w t hdrawn frommneral
entry, a discovery of a valuable mneral deposit nust exist at the date of
wthdrawal and at the date of hearing. Lhited Sates v. Veber QI ., 89
|.D 538 (1982).

The standard utilized to determne whether a di scovery of a val uabl e
mneral deposit has been nade is the "prudent nan" test. Lhited Sates v.
Gl enman, 390 US 599 (1968). Accordingly, there nust be found wthin the
[Tmts of the contested mning claimmneral of such quality and quantity
as to justify a person of ordinary prudence in the further expenditure of
his | abor and neans wth a reasonabl e prospect of success in devel oping a
paying mne. Gonverse v. Wall, 399 F.2d 616 (9th dr. 1968), cert. deni ed,
393 US 1025 (1969); Lhited Sates v. Keline, 39 IBLA 236, 238 (1979).
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This "prudent nan" test has been refined to require a show ng that the
clained mneral is capable of extraction, renoval and narketing at a
profit, the so-called "narketability test." Lhited Sates v. tboker et al.
48 | BLA 22, 23-29 (1980). Application of the narketability test presupposes
the established existence of a nineral deposit and is utilized as an aid in
determning whether it is a val uable mneral deposit such that a reasonabl e
prospect exists for its successful exploitation. Lhited Sates v. Wllie
Wite et al., 118 | BLA 266, 312 (1991).

A prina faci e case was established both by the evidence in the Mneral
Report that only a limted amount of producti on—ess than 1,000 cubic
yards—had occurred since |ocation of the claimin 1967, see Lhited Sates
v. Rosenburger, 71 IBLA 195, 200 (1983), and by the conclusion of BLMs
certified mneral examner, M. Jacquet, that no discovery of a val uabl e
mneral deposit has been nade, see Lhited Sates v. Bruce Gllette et al.,
104 | BLA 269, 274-275 (1988). (ontestees have the burden of overcomng this
prinma faci e case by show ng that a discovery of a val uable mneral deposit
has been nade.

D d contestees overcone contestant's prina facie case by show ng
that a discovery of a val uabl e mneral deposit has been nade?

ontestees failed to overcone the prina facie case, as they failed to show
that a discovery of a val uable mneral deposit had been nade at the date of
w thdrawal and continued to exist at the date of hearing. This failure is
attributable to the many flaws i n contestees' evidence.

Frst, it is not possible to discern the extent or |ocation of any mneral
deposit which purportedly was di scovered before wthdrawal of the claimin
1970. Raynond Gonner did not identify the location(s) fromwhich naterial
was taken to run through the mll equipnent in the early 1960's. For the
naterial mned in 1968, 1969, and 1970, he did identify several |ocations
fromwhich it cane, but the nmaterial was commingl ed in a single collecting
pile, nmaking it inpossible to draw conclusions as to the quality of the
mnerals in any | ocation. Mreover, contestees did not attenpt to anal yze
this evidence to showthe | ocation and extent or paraneters of the
purported mneralization (mneral deposit). There nust be evi dence of the
extent of the mneralization. Lhited Sates v. Wllie Wite, 118 | BLA 266,
308-314 (1991). Wthout this evidence, it is not possible to conclude that
a mneral deposit existed at the date of wthdrawal, |et al one a mneral
deposit whi ch was val uabl e. See i d.

Second, contestees failed to identify the size or nature of each of the
pre-w thdrawal sanplings fromwhich the "production originated. Nor did
they detail how the sanplings were taken. Wthout such evidence, the

sanpl i ngs cannot be determined to be representative and are thus entitled
tolittle weight. See Lhited Sates v. Ray Guthrie et al., 5 IBLA 303, 308
(1972); Lhited Sates v. Vernon W difton, 14 IBLA 146, 151 (1974); lhited
Sates v. Bradley F. Denham 29 IBLA 185, 190 (1977). These sanplings are
entitled to little wel ght
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for the additional reason that contestees failed to showtheir chai n of
custody, creating further doubt as to whether these sanplings are
uncont am nat ed.

ont est ees conduct ed sone sanpl i ng after the wthdrawal as well. These
sanpl ings nay be used to confirmthe existence of a discovery prior to
wthdrawal if contestees can showthat there was an exposure of the mneral
deposit at the date of wthdrawal and that the postw thdrawal sanplings
cane fromthe same mneral deposit. See Lhited Sates v. Harlan H Foresyth
et al., 100 | BLA 185, 207 (1987).

As previously discussed, contestees did not showthat they had physically
exposed a mneral deposit prior to wthdrawal, as they failed to provide
sufficient details or analysis of their prew thdrawal sanplings to
establish the existence of a mneral deposit. Therefore, they may not use
the post-w thdrawal sanplings (al so characterized as "production’) to
establ i sh the existence of a pre-wthdrawal di scovery.

In sum there is insufficient evidence of a pre-wthdrawal di scovery. Based
upon this finding al one, the clai mnust be declared invalid.

The claimnust be held invalid for the additional reason that there is
insufficient evidence of the existence of a discovery at the tine of the
hearing. The evi dence of the post-wthdrawal sanplings is flawed i n nuch
the sane way as that of the pre-w thdrawal sanplings.

FHrst, contestees failed to identify the size or nature of nost of the
post-w thdrawal sanplings or the details of howthey were taken. These
sanplings are entitled to little weight for the" additional reason that
contestees failed to showtheir chain of custody, creating further doubt as
to whet her these sanpl i ngs were uncont am nat ed.

ontestees did detail the size of the sanplings taken in 1993 and 1994, but
t hese sanpl ings cannot be tied to any pre-wthdrawal exposure of

mneral i zati on, as Rocky Gonner conceded that these sanplings were taken
fromunexposed areas of greater depth bel owthe surface and that they
contai ned higher quality mineralization of which he had not been previously
awar e.

Second, the 1993 and 1994 sanpl i ngs and ot her post-w t hdrawal sanplings
fail to showthe existence of a discovery at any tine for the additional
reason that it is not possible to discern the extent or |ocation of any
mneral deposit whi ch purportedly was di scovered. There is no evi dence of
the location or val ue of any mining which occurred between 1970 and 1977 or
between 1979 and the date of the first hearing. There was evi dence of the
value of naterial mned for 1977, 1978, 1979, 1993, and 1994, but
contestees did not attenpt to anal yze this evidence to show the | ocation
and extent of the purported mneralization (mneral deposit).

FHnally, contestees presented no evidence of the estinated costs of mining
the claim Wile the Mneral Report indicates that contestees estinated
their total operating costs at $2.00 per cubic yard of mned naterial, this
cost estimate is unsupported by specific cost data, and is
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therefore inherently unreliable and of little probative weight. Uhited
Sates v. Gllette, 104 IBLA 269, 275 (1987). Wthout reliabl e cost data,
cont est ees cannot show that the clained mnerals are capabl e of extraction,
renoval and narketing at a profit.

ontestees al so assert that two reports evidence the existence of a

di scovery. ne of these reports pertained to mneralization of "high
potential " on another claim not the Qestinba #1 clam(E. G6, p. 12,
14). The report fails to identify the | ocation or nethodol ogy of sanpling
or net hodol ogy of assaying. Mre inportantly, contestees failed to explain
how or establish that, mneralization on another clai mindicates the

exi stence of a mneral deposit or discovery on the Qestinba #1 claim

Another mineral report regarding a "sanpl e of black sand concentrates for
the Carson Rver" was conpl eted by the Bureau of Mnes, US Departnent of
the Interior, in 1976 (Ex. BEE). That report does not indicate whether the
sanpl e was taken fromthe Qestinba #1 claim Rocky Gonner bel i eved t hat
the sanpl e cane fromthe clam(Tr. 721). Because the sanpl e contai ned
native nercury beads, Messrs. Jacquet and Buder thought it was likely that
the sanpl e cane froma pl ace dowriver of the Constock Lode (Ex. G6, p.
15). The Qestinba #1 claimis upriver fromthe Gonstock Lode (Ex. G6, p.
16). In any event, the specific location of the sanple was not identified.
Furt hernore, because the sanpl e was bl ack sands concentrate (Tr. 770-772),
the anount of original naterial fromwhich it cane is unknown. In light of
these facts, the Bureau of Mnes report can be given little or no weight in
det ermini ng whet her a di scovery exists on the claim

The contestees al so offered nuch criticismof the sanpling and assayi ng
net hods used by Messrs. Jacquet and Budor and the Hbdos (see Tr. 709-729).
The short answer to this criticismis that contestees cannot refute the
exi stence of the prinma facie case by submtting such evidence in their
case-in-chief. See Lhited Sates v. R ch Knobl ock, 131 IBLA 48, 82-84
(1994). Rather than criticize the governnent's testing net hods, contestees
nust produce evi dence to overcone the governnent's case. Lara v. Secretary
of the Interior, 820 F.2d 1535, 1542 (9th dr. 1987). They failed to
produce such evi dence.

Furthernore, their criticisns do not wthstand scrutiny. A few exanpl es
wll suffice to showthis. FHrst, Rocky Gonner conpl ai ned that the BLM
sanpl es were not taken fromthe areas whi ch he designated. He stated that
sanpl ing (RL-2 was taken to the left of the area he wanted sanpl ed.
However, he al so conceded that he was told that the area which he wanted
sanpl ed was unsaf e because of the possibility of caving (Tr. 711 -712). It
is the contestees' responsibility to nake any di scovery available to be
sanpled. Lhited Sates v. Smth, 54 IBLA 12, 14 (1981). An area which is
not safe for sanpling is not available for sanpling. Rocky Gonner asserted
that (RL-1 al so was not taken where he w shed. H wanted the sanpl e taken
froman area covered by water (Tr. 713). Again, it was the contestees
responsibility to nake the area available, i.e., free fromwater, for
sanpl i ng. Mbreover, both M. Jacquet and Ms. Hodos testified that Rocky
Gonner identified and agreed to the sites sanpled (Tr. 67, 204).
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Second, contestees disputed the use of canvas in the sluice used in
processi ng the BLMsanpl es. M. Hbddos had used canvas on nany previ ous
occasions for other clients and expl ai ned why it was advantageous to do so
(Tr. 123-125). Hs established expertise surpasses that established for the
contestees (see Ex. G8), and both he and a BLM pl acer exam nati on handbook
recommend use of the canvas for sanpling (Tr. 123-125; Ex. I-D.

In general, the expertise shown for the contestees is surpassed by that of
Messrs. Jacquet and Buder and the Hodos. Qhe or nore of themrefuted each

of the contestees criticisns wth an explanation of why a certai n nethod of
sanpl i ng or processing was chosen and wth a statenent that the nethod was
a standard techni que or practi ce.

Fnally, the contestees conplain that they did not recei ve adequate notice
of the proposed w thdrawal and subsequent wthdrawal of the land in 1970.
This is not the proper forumto raise this conplaint. Gonsequently, it has
no bearing upon the determnation in this decision of whether the claimis
valid.

Goncl usi on

Based upon the foregoi ng, the subject mning claimnust be, and is hereby,
declared null and void for failure to discover a val uabl e mneral deposit.

Harvey C Sneit zer
Admini strative Law Judge
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